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Abstract

Medical malpractice insurance policies customarily contain a “cooperation”
clause requiring insureds to cooperate with the insurer’s efforts to defend the
insured against a claim. A common stipulation in this clause forbids the insured
from “admitting liability” to an injured or harmed party. Health professionals
often understand this clause to have a chilling effect on the truthful disclosure of
medical error, which is morally required of physicians when they know that a
harm-causing error has occurred. This paper offers a two-part response to the fear
that medical error disclosure might result in a denial of malpractice insurance
coverage. Part one describes various legal precedents wherein insurers
successfully invoked the cooperation clause to deny coverage in instances of
liability admission. This paper shows, however, that the legally sanctioned
reasons for denying coverage in these cases address factors other than an
insured’s truthful and honest disclosure of what happened to a claimant.
Consequently, these cases do not support the belief that legal precedents
discourage the truthful disclosure of harm-causing medical errors. Part two of this
paper proposes that the cooperation clause’s prohibition of admission of liability
in instances of medical error disclosure might well be unenforceable, and that the
clause might not even be actuarially sound.

Introduction

The appearance of the Institute of Medicine’s 2000 report, To Err Is Human,
marked a watershed in the patient safety movement in the United States.
Galvanizing the attentions of the lay public, health professionals, and various
regulatory and legislative groups, the report described the extent of the problem of
medical errors and laid out a fairly elaborate set of recommendations whereby
patient safety measures could be dramatically improved.

1

Other than remarking that a serious medical error “if discussed at all, is
discussed only behind closed doors” (p. ix), the report did not elaborate on the
health professional’s ethical duty to disclose harm-causing errors, perhaps
because the American Medical Association (AMA) had already done so nearly 20
years before. Section 8.12 of the AMA’s Code of Medical Ethics: Current
Opinions clearly states,

1t is a fundamental ethical requirement that a physician should at
all times deal honestly and openly with patients. Patients have a
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right to know their past and present medical status and to be free
of any mistaken beliefs concerning their conditions. Situations
occasionally occur in which a patient suffers significant medical
complications that may have resulted from the physician’s mistake
or judgment. In these situations, the physician is ethically required
to inform the patient of all the facts necessary to ensure
understanding of what has occurred. Only through full disclosure
is a patient able to make informed decisions regarding future
medical care.

Ethical responsibility includes informing patients of changes in
their diagnoses resulting from retrospective review of test results
or any other information. This obligation holds even though the
patient’s medical treatment or therapeutic options may not be
altered by the new information.

Concern regarding legal liability which might result following

truthful disclosure should not affect the physician’s honesty with a
2

patient.

This statement nicely captures the moral rationale for error disclosure:
Patients have a categorical right to a reasonable disclosure of truthful information
about their health conditions, to the extent that information is available to and
known by their treating professionals.® ® Historical anecdotes amply demonstrate,
however, that when a patient’s adversity results from a medical error, the truth-
telling and disclosure obligations described in section 8.12 are frequently
disappointed, and primarily for the very reason that the section identifies: the
professional’s concern regarding legal liability. A 2002 study of disclosure
practices reported from more than 200 hospitals stated,

More than half of respondents reported that they would always
disclose a death or serious injury, but when presented with actual
clinical scenarios, respondents were much less likely to disclose
preventable harms than to disclose nonpreventable harms of
comparable severity. Reluctance to disclose preventable harms
was twice as likely to occur at hospitals having major concerns
about the malpractice implications of disclosure.”

That finding ought not be surprising. A considerable body of literature attests
to how the threat of a malpractice action, along with feelings of inadequacy and
incompetence, causes immense anxiety among health professionals, and how they
adopt a variety of defensive mechanisms—including rationalization, distortion,
blame shifting, and omitting mention of the error to the harmed party—when
faced with the commission of a harm-causing error.* "'

In addition to the fear of inviting a lawsuit by truthfully disclosing error to the
harmed party, another factor that health lawyer Jack Schroder described as “more
subtle yet potentially more damaging” is also present.'” It is that many malpractice
insurance policies contain a clause that states, “The insured shall not, except at his
own cost, make any payment, admit any liability, settle any claims, assume any
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obligations or incur any expense without the written consent of the company.”"

This clause, which obligates the insured to cooperate with his or her insurer and
desist from cooperating or colluding with the injured party, has a chilling effect
on many error disclosures. The frank admission of a harm-causing error—e.g.,
“Mrs. Jones, an error occurred in your care that was responsible for the harm you
experienced, and we apologize for the harm it caused”—is a slam-dunk admission
of liability. Because it violates the cooperation clause, the honest disclosure of
harm-causing error risks the possibility that the insurer will refuse to cover
whatever associated costs, principally from a lawsuit, might occur to the insured
from the error.

As an illustration that the cooperation clause is indeed taken seriously,
consider the following: About 2 years after the Institute of Medicine’s report, To
Err Is Human, appeared, I posted an article on Emory University’s Center for
Ethics Web log that not only urged the disclosure of error, but also recommended
that the professionals involved in the error request forgiveness from the harmed
party. A colleague referred my article to a senior medical administrator, who
responded almost immediately with the following:

An admission of fault exposes the doctor and/or institution to
damages per se. And the medical malpractice...insurance policies
usually provide that an admission of the insured of error voids
coverage for the related claims for damages. In today’s world, that
situation is simply not one that a doctor or hospital, etc., can
accept. In fact, a physician will not be admitted to the staff of most
hospitals without evidence of effective coverage under an adequate
med mal policy.”?

The physician who wishes to act ethically and disclose a harm-causing error is
therefore confronted by the possibility of financial, and, perhaps professional,
disaster. In what follows, however, I argue that (1) reported cases where insurers
successfully denied coverage to insureds who violated the cooperation clause
exhibit factual situations that bear no resemblance to a health professional’s
disclosure of harm-causing medical error, as morally required; (2) as applied to
the truthful disclosure of medical error, the cooperation clause might be
unenforceable; and (3) as a strategy for conserving the insurer’s loss reserves, the
practice of concealing error might be entirely counterproductive, i.e., concealing
error might cost the insurer more than would truthful disclosure of harm-causing
error. I end this article by describing how various States have enacted legislation
that has removed certain fears connected with admitting error and apologizing to
the harmed party. Therefore, a more felicitous legal environment may be
emerging that encourages professionals to conduct harm-causing error
conversations in a patient-centered way.

Part I: Some illustrative cases

A physician’s admission of liability to a harmed or injured party appears to
constitute a theoretical violation of the cooperation clause. Yet, [ have been
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unable to locate any case in which an insurer successfully denied coverage to an
insured party whose ethical code required truthful error disclosure and who did
so. There are cases where insurers have successfully denied coverage for an
insured’s violation of the cooperation clause, but these cases exhibit fact
situations that bear no resemblance to an insured health professional’s promptly
admitting fault to a patient who has been harmed from error. While health
professionals might still choose to conceal error information from patients or an
insurer might try to deny coverage to the health professional who admits liability,
an historical review of legal precedents does not support the belief that coverage
revocation is a likely response from an insurer to a health professional’s
disclosing harm-causing error. Let us examine some of these cases.

A fairly representative group of cases illustrates situations wherein an insured
admits liability to an injured party, but then makes no effort to inform or
cooperate with his or her insurer’s attempt to manage the injured party’s
subsequent claim. A commonly cited example—indeed, one of the seminal
cases—is the 1955 case of Pennsylvania Insurance Company v. Horner."> Mr.
Horner, who was one of the insurance company’s insureds, was driving his
vehicle when it struck a government-owned mail truck that was occupied by a
postal worker named Kerr. Mr. Horner was eventually charged with hit-and-run
driving. Fearing federal prosecution, he signed a statement admitting that the
accident was his fault and, thus, ostensibly violated the cooperation clause.
Pennsylvania Insurance, however, only became aware of the mishap when, some
5 months later, Mr. Kerr brought suit. The insurance company contended that Mr.
Horner violated the cooperation clause not so much by admitting liability, but by
failing to give the company adequate notice of the accident, as stipulated by the
policy, and failed to comply with any of the requirements of the clause (e.g., assist
in investigations, answer questions, etc.). Upon review, the Supreme Court of
Tennessee found in the insurance company’s favor, not so much for Horner’s
admission of liability but because “no notice whatever was given by the insured
Horner, nor did he cooperate with the company in any particular.”

Another group of cases involves an insured’s giving his insurer notice of an
incident, but then compromising the insurance company’s efforts to defend the
case. An example of this occurred in Royston Moore v. General Accident
Insurance Company and Donald Swofford.'® Mr. Swofford was an architect hired
by Mr. Moore to refurbish and remodel Mr. Moore’s home. Mr. Moore brought
suit against Mr. Swofford for negligent acts and breach of contract. Mr.
Swofford’s insurer, General Accident Insurance Company of America, loyally
defended him throughout the investigation leading up to trial. On the day before
the trial and against his insurer’s wishes, however, Mr. Swofford entered a motion
in court that admitted his wrongdoing. Ten days later, when the court awarded
Mr. Moore damages in the amount of $160,000, Mr. Swofford promptly declared
bankruptcy. Faced with paying the entire damage award, General Accident
refused, claiming that Mr. Swofford had cogent defenses to Mr. Moore’s charges
but that Mr. Swofford’s admission of guilt precluded the insurance company’s
defending the claim and possibly conserving its losses. Significantly, Mr.
Swofford did not privately confess wrongdoing to Mr. Moore, but made his
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admission in court. Consequently, while this case certainly illustrates an
admission of liability that violated the cooperation clause, the insured’s actions
and intentions did not appear to be motivated by ethical obligation nor did they
occur within the privacy of a professional-client relationship. Rather they
smacked of a carefully conceived plan intended to make it impossible for Mr.
Moore to recover the damages he was awarded. Ultimately, General Accident was
not obligated to pay, largely because Mr. Swofford sabotaged his insurer’s efforts
to defend his claim.

A third group of cases shows that even a straightforward violation of the
cooperation clause might not be enough to enable the insurer to revoke coverage,
as a number of jurisdictions have held that the insured’s actions must make the
insurer’s attempt to defend itself unreasonably difficult. Various courts have
found that the insurer might fail to prove that a breach of the cooperation clause
occurred if—

an insurer fails to inform an insured of his or her obligation to attend
depositions or trial;

the insured can show that his or her failure to comply with the
cooperation clause was due to mistake and not bad faith; or

the insured can show that his or her cooperation with the insurer would
be immaterial to the insurer’s defense.'’

For example, in St. Paul Fire and Marine Insurance Company v. Albany
Medical Emergency Center, St. Paul unsuccessfully invoked the cooperation
clause to deny coverage and its obligation to defend Albany Medical against a
series of negligence allegations.'® St. Paul argued that Dr. George Rawlins, who
was covered under the policy and was on staff at the center, did not respond to its
investigative efforts to locate him and that his failure to cooperate in any way thus
voided the emergency center’s coverage. In point of fact, however, Dr. Rawlins
was not named as a defendant in any of the negligence actions filed against the
medical center. This prompted the court to rule that although Dr. Rawlins was an
insured of St. Paul’s, he had no duty to cooperate since he had no material
relationship with St. Paul in this litigation. The court simply refused to read the
cooperation clause “so broadly as to require cooperation of anyone named in a
policy of insurance issued by the insurer, regardless of the holder’s relationship to
the lawsuit.” Dr. Rawlins’s participation in the lawsuit was immaterial and thus
could not, in the court’s opinion, adversely affect the insurance company’s
defense.

These cases show that insurers have successfully invoked the cooperation
clause to deny coverage when an insured’s lack of cooperation amounted to
sabotaging the insurer’s efforts to defend against a claim. No case illustrates that a
truthful disclosure of what happened, in and by itself and especially as it might
occur within the ethical ambit of a professional-client relationship, resulted in an
insurer’s revoking coverage. Indeed, as we proceed to part two of this article,
there is reason to think that the cooperation clause would not even be enforceable
in instances of medical error disclosure.
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Part Il: Ethical reflections on the cooperation clause

Preserving “sound morality” and the public interest

Insurance policies of any kind—e.g., life, health, casualty, liability, title—
cannot anticipate that their contractual stipulations will be enforceable if those
stipulations violate existing statute or public policy, or if the insured’s enacting
those stipulations smacks of some “prohibited activity.”'’ In 1898, the U.S.
Supreme Court ruled that any insurance policy, “the tendency of which is to
endanger the public interests or injuriously affect the public good, or which is
subversive of sound morality, ought never to receive the sanction of a court of
justice or be made the foundation of its judgment.”'” Therefore, if a medical
malpractice insurer denies coverage to a physician on the grounds that the doctor
violated the cooperation clause by informing a patient of a harm-causing error, the
physician is likely to have a strong argument in court that he or she had a moral
obligation under section 8.12 of the Code of Ethics. Put otherwise, the insurer that
seeks to deny coverage by alleging a cooperation clause violation should be
prepared to argue to the court why a physician concealing an error is not
“subversive of sound morality”—because medical ethics is categorical on the
physician’s moral obligation to disclose error to a patient who has been harmed
by it.* Furthermore, as health care professionals increasingly understand “patient-
centered care” as synonymous with “ethically sensitive care,” it is important to
note that patient survey respondents overwhelmingly say they would want to be
informed of error if they were harmed from it.** As such, formal ethical
obligations coalesce with patient expectations in the honest disclosure of medical
error. Indeed, perhaps because considerations bearing on “sound morality” so
strongly encourage error disclosure, no insurer appears to have successfully
invoked the cooperation clause as grounds for denying coverage when the only
issue was the health professional’s truthful error disclosure to a harmed party.

We should further note how concealing error information from harmed parties
might in certain cases be tantamount to fraud. Liability insurance particularly
requires that the occurrence for which the insured is claiming coverage be an
accident and not intended by the insured.'” Consider, however, the following
hypothetical case:

Dr. Jones leaves a surgical instrument in Mr. Smith’s abdomen
after an operation and then neglects to x-ray the surgical site to
determine that all surgical artifacts have been removed. Mr. Smith
immediately begins running a high temperature, and an x-ray
taken a day later clearly shows the surgical instrument. Dr. Jones
informs Mr. Smith of his need for additional surgery. Because of
his fear that admission of the error would count as a violation of
the cooperation clause, Dr. Jones only tells Mr. Smith that the
additional surgery is required because of “complications” arising
from the surgery done the day before.
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Should Mr. Smith learn of the real reason for his surgery, he would have
excellent grounds for suing Dr. Jones for uninformed consent. Indeed, Dr. Jones’s
failure to inform Mr. Smith truthfully might be seen as an intentional fraud, and
his insurer might then refuse to defend that part of any malpractice action
undertaken by Mr. Smith that alleges uninformed consent. In certain instances,
then, the nonadmission of liability can appear tantamount to fraudulent behavior
and result in an insured’s loss of coverage. But if adherence to an insurance
contract’s stipulation of cooperation can result in the insured’s committing a
putative and uninsurable fraud, the coherence and enforceability of such a
stipulation is questionable, at the very least.

An actuarial consideration

It seems eminently fair to say that the central reason the cooperation clause
exists is because carriers believe it advances their company’s interest in
conserving its financial assets and loss reserves. However, to the extent that the
clause prohibits its insured health professionals from admitting liability to patients
they might injure by error, serious doubts might be raised about whether such
nonadmissions eventuate in these kinds of financial savings.

For example, a number of studies point to the importance of physician-patient
communications in sustaining the integrity of that relationship and how
communicational failures can be a significant stimulus for lawsuits.*' > Gerald
Hickson and his colleagues at Vanderbilt have conducted empirical research on
communicational lapses and have shown how the professional’s assuming
emotionally distant, brusque, uninformative, and uncommunicative behavior was
the primary factor in encouraging malpractice actions.**

Moreover, and as mentioned above, additional data show how persons harmed
by error invariably demand to know the truth and, when they are deprived of it,
consider litigation. A British study found that 37 percent of families and patients
bringing suit claimed they might not have done so had there been a full
explanation and an apology, while another study placed the figure at
29 percent.*'**

In a paper published only in 1999 but already cited frequently in the literature,
Dr. Steve Kraman and attorney Ginny Hamm described their experience at the
Veterans Affairs Medical Center in Lexington, Kentucky, which has endorsed an
“extreme honesty” policy in disclosing medical errors since 1987.% Persons
harmed from error at the hospital are not only told about the error in a
comprehensive manner, they are also informed of their right to file a tort claim
and are given additional advice about available remedies against the Government.

Kraman and Hamm’s article reviewed their hospital’s claim frequency and
severity from 1990 to 1996, and compared it with other VA hospitals east of the
Mississippi River during the same period. They found that while the Lexington
facility placed in the top 25 percent of VA hospitals in the number of malpractice
claims filed against it, its total payouts to settle or resolve these claims were in the
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bottom 25 percent of comparable hospitals. This finding led the authors to
conclude (p. 966),

[A]n honest and forthright risk management policy that puts the
patient’s interest first may be relatively inexpensive because it
allows avoidance of lawsuit preparation, litigation, court
Jjudgments and settlements at trial.

I suggest that these findings on the likelihood of litigation resulting from
communications breakdowns, the psychodynamics of professional-patient
interactions involving honesty versus concealment, and the cost savings that can
accrue to institutions from truthful and comprehensive disclosure of harm-causing
error cast considerable doubt on the wisdom of encouraging health professionals
to desist from admitting liability when they know that harm-causing error has
occurred. While never passing ethical muster, requiring that insureds not admit
liability may indeed have contained costs for malpractice carriers a generation
ago. Today, however, a positive correlation between concealing errors and
containing costs seems less certain. Of course, while an organizational policy of
truthful error disclosure might invite a considerable increase in the quantity of
claims and, therefore, an increase in an insurer’s claims-handling costs, if that
policy nevertheless results in a significant reduction in claim severity or payouts,
the trade-off would appear extremely attractive. What is obviously needed is
research that can enlighten the industry on these kinds of economic questions.

The future

As noted above, many jurisdictions require insurers pleading an insured’s
breach of the cooperation clause to show not only that the clause was violated, but
that the violation prejudiced or negatively affected the insurer’s ability to process
the injured party’s claim or to defend its insured in court. A number of States have
passed legislation that makes certain representations suggesting or implying
liability inadmissible as evidence of liability and, therefore, presumably
nonprejudicial to the insurer. For example, most States bar from admissibility any
representations made by professionals with a view to settling a claim,'” while
offers to pay for medical expenses that are motivated by sympathy or benevolence
are also barred from admissibility in most States.*® Indeed, expressions of
sympathy (e.g., “I’'m/we’re sorry”) are explicitly protected from admissibility in
at least seven States—Massachusetts, California, Florida, Texas, Washington,
Oregcz)i?, and Colorado?’—while Colorado has gone so far as to bar statements of
fault.

Additionally, a fairly recent trend has emerged wherein a number of States
have held that, while actual admissions of error by professionals to patients might
be admissible in court, certain admissions will not count as proof that a breach of
the professional standard actually occurred—which is an essential part of the
plaintiff’s evidentiary burden.

For example, in Senesac v. Associates in Obstetrics and Gynecology, the
plaintiff underwent a therapeutic abortion, during which her uterus was
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perforated, necessitating an emergency hysterectomy.”’ The plaintiff alleged that
shortly after the operation the physician told her that she, the physician, had made
a mistake. The court ruled, however, that the defendant physician’s allegedly
saying she made a mistake, her expression of sorrow, and her remarking that it
had never happened before

... does not establish a departure from the standard of care
ordinarily exercised by a reasonably skillful [doctor]. The fact that
the physician may have believed, and, if so, verbalized the belief
that her performance was not in accordance with her own personal
standards of care or skill, is not sufficient in the absence of expert
evidence showing a departure from the standards of care or skill
ordinarily exercised by physicians on similar cases.

Although not all jurisdictions have adopted this approach, it might be read as
an example of at least one court’s encouraging health professionals to feel less
inhibited about engaging in honest and truthful disclosures of error to patients, as
the ruling amply recognizes the gap between admitting error and proving
negligence.

Conclusion

It remains possible that a health professional who discloses harm-causing
error, despite a stipulation in his or her malpractice policy that he or she refrain
from doing so, will find the insurer refusing to provide coverage. A review of the
legal literature up until now, however, does not offer compelling evidence that
fuels fear of that likelihood. Furthermore, a growing body of research indicates
that the truthful and honest disclosure of harm-causing error may well prove a
cost-effective rather than a cost-prohibitive strategy for carriers. One hopes that
these arguments and speculations will be further discussed and studied among
health professionals and their insurance carriers. Obviously, the eradication of
needless fears that compromise the truthful disclosure of harm-causing errors
would serve to advance the development of patient-centered sensibilities, which is
a very good thing. It would, furthermore, be a heartening development to find that
the financial costs connected with error disclosure are significantly contained by
the implementation of patient-centered ethical practices.

Acknowledgments

Preparation of this article was supported by funds from grant 1TUI8HS11918-
01 that was awarded by the Agency for Healthcare Research and Quality to the
Georgia Hospital Association Research and Education Foundation. The opinions
expressed in this article are the author’s and not necessarily those of the Georgia
Hospital Association or the Agency for Healthcare Research and Quality.

379



Advances in Patient Safety: Vol. 3

Author affiliation

Center for Ethics, Emory University, Atlanta, GA.

Address correspondence to: John D. Banja, Ph.D., Center for Ethics, Emory University, 1462 Clifton
Road, NE, Suite 302, Atlanta, GA 30322; phone: 404-712-4804; fax: 404-727-7399; e-mail:

jbanja@emory.edu.

References

L.

10.

11.

12.

13.

Kohn LT, Corrigan JM, Donaldson MS, editors. To err
is human: building a safer health system. A report of
the Committee on Quality of Health Care in America,
Institute of Medicine. Washington, DC: National
Academy Press; 2000.

Council on Ethical and Judicial Affairs. Code of
medical ethics: current opinions with annotations.
2002-03 edition. Chicago, IL: AMA Press; 2002. pp.
217-8.

Banja J. Disclosing medical error: how much to tell? J
Healthc Risk Manag 2003;23(1):11-4.

Smith ML, Forster HP. Morally managing medical
mistakes. Camb Q Healthc Ethics 2000;9(1):38-53.

Finkelstein D, Wu AW, Holtzman NA, et al. When a
physician harms a patient by a medical error: ethical,
legal, and risk-management considerations. J Clin
Ethics 1997;8(4):330-5.

Sweet MP, Bernat J. A study of the ethical duty of
physicians to disclose errors. J Clin Ethics 1997;8(4):
341-8.

Lamb RM, Studdert DM, Bohmer RMJ, et al. Hospital
disclosure practices: results of a national survey.
Health Aff 2003;22(2):73-83. p. 73.

Hilfiker D. Sounding board: facing our mistakes. N
Engl J Med 1984;310(2):118-22.

Wolf ZR. Medication errors: the nursing experience.
Albany, NY: Delmar Publishers, Inc.; 1994.

Christensen JF, Levinson W, Dunn PM. The heart of
darkness: the impact of perceived mistakes on
physicians. J Gen Intern Med 1992 Jul/Aug;7:424-31.

Gallagher TH, Waterman AD, Ebers AG, et al.
Patients’ and physicians’ attitudes regarding the
disclosure of medical errors. JAMA 2003;289(8):
1001-7.

Schroder J. Disclosing medical errors: practical,
ethical and legal considerations. Paper delivered at the
Hospitals and Health Systems Law Institute; 2004 Feb
12; Hollywood, FL.

American Institute for CPCU. CPCU handbook of
insurance practices. Malvern, PA: Insurance Institute
of America; 1998. p. 416

14.

15.

16.

17.

18.

19.

20.

21.

22.

23.

Anonymous. Posted on 2003 Apr 28.
http://www.emory.edu/ETHICS/weblog/archives/
000053.html.

Pennsylvania Insurance Company v. Horner, 281
S.W.2d 44 (Tenn. 1955). See also Phoenix Cotton Oil
Co. v. Royal Indemnity Co., 140 Tenn. 438, 205 S.W.
128; Johnson v. Scottish Union, etc., 160 Tenn. 152,
22 S.W.2d 362; Ligon’s Adm’rs v. Equitable Fire
Insurance Co., 87 Tenn. 341, 10 S.W. 768; Horton v.
Employers’ Liability Assurance Corporation, Ltd.,
179 Tenn. 220, 164 S.W.2d 1016; Bachhuber v.
Boosalis, 200 Wis. 574, 229 N.W. 117; and Coleman
v. New Amsterdam Casualty Co., 247 N.Y. 271, 160
N.E. 367,72 A.L.R. 1443.

Royston Moore v. General Accident Insurance
Company of America and Donald A. Swofford, 1993
U.S. App. Lexis (4th Cir. 1993). See also Continental
Casualty Co. v. Burton, 795 F.2d 1187; Cooper v.
Employers Mut. Ins. Co., 199 Va. 908, 103 S.E.2d
210; and State Farm Mt. Auto. Ins. Co. v. Davies, 226
Va. 310, 310 S.E.2d 167.

Dobbyn JF. Insurance law in a nutshell. 3rd ed. St.
Paul, MN: West Publishing Co.; 1996.

St. Paul Fire & Marine Insurance Company v. Albany
Emergency Center, Inc. et al., 184 Ga. App. 469, 361
S.E.2d 687. See also St. Paul Fire &c. Ins. Co. v.
Gordon, 116 Ga. App. 658, 158 S.E.2d 278.

Ritter v. Mutual Life Ins. Co. (S.Ct.1898), quoted in
Dobbyn JF, 1996, p. 107.

Mazor KM, Simon SR, Yood RA, et al. Health plan
members’ views about disclosure of medical errors.
Ann Intern Med 2004;140(6):409—18.

Witman AB, Park DM, Hardin SB. How do patients
want physicians to handle mistakes? Arch Intern Med
1996 Dec 9-23;156:2565-9.

Vincent C, Young M, Phillips A. Why do people sue
doctors? Lancet 1994;343(8913):1609-13.

Hingorani M, Wong T, Vafidis G. Patients’ and
doctors’ attitudes to amount of information given after
unintended injury during treatment: cross sectional,
questionnaire survey. Br Med J 1999;318(7184)
640-1.

380



24. Hickson GB, Clayton EW, Githens PB, et al. Factors
that prompted families to file medical malpractice
claims following perinatal injuries. JAMA 1992;267
(10):1359-63.

25. Kraman SS, Hamm G. Risk management: extreme
honesty may be the best policy. Ann Intern Med
1999;131:963-7.

26. Novick v. Dillon, 44 Va. Cir. 111 (1997).

381

27.

28.
29.

Error Disclosure and Malpractice Insurance

See respectively Cal. Evid. Code section 1160; Fla.
Stat. section 90.4026; Tex. Civ. Practice & Remedies
Code section 18.0612; RCWA section 5.66.010; 2003
Oregon Laws Ch. 384.

2003 Colo. Legis. Serv. Ch. 126.

Joseph and Mary Senesac v. Associates in Obstetrics
and Gynecology and Mary Jane Gray, MD, 141 Vt.
310, 449 A.2d 900.






	Abstract
	Introduction
	Part I: Some illustrative cases
	Part II: Ethical reflections on the cooperation clause
	Conclusion
	Acknowledgments
	Author affiliation
	References


<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /None
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Error
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJDFFile false
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /ColorConversionStrategy /LeaveColorUnchanged
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveEPSInfo true
  /PreserveHalftoneInfo false
  /PreserveOPIComments false
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts false
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /DownsampleColorImages false
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages false
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /DownsampleGrayImages false
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages false
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /DownsampleMonoImages false
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages false
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile (None)
  /PDFXOutputCondition ()
  /PDFXRegistryName (http://www.color.org)
  /PDFXTrapped /Unknown

  /Description <<
    /JPN <FEFF3053306e8a2d5b9a306f30019ad889e350cf5ea6753b50cf3092542b308030d730ea30d730ec30b9537052377528306e00200050004400460020658766f830924f5c62103059308b3068304d306b4f7f75283057307e305930023053306e8a2d5b9a30674f5c62103057305f00200050004400460020658766f8306f0020004100630072006f0062006100740020304a30883073002000520065006100640065007200200035002e003000204ee5964d30678868793a3067304d307e305930023053306e8a2d5b9a306b306f30d530a930f330c8306e57cb30818fbc307f304c5fc59808306730593002>
    /FRA <>
    /DEU <>
    /PTB <>
    /DAN <>
    /NLD <>
    /ESP <>
    /SUO <>
    /ITA <>
    /NOR <>
    /SVE <>
    /ENU <>
  >>
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice


